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Does ESG Investing Require ESP? 
Why wealthy families and their advisors may not need psychic powers to make 
environmental, social and governance investment decisions

By Katarinna McBride
 

their investment strategies with the new social and 
political investment philosophies. 

Growth of ESG 
The push toward ESG investing shouldn’t come as 
a shock or surprise to families and their advisors. 
The growth and development of ESG, which aligns 
investor values and morals with those displayed by 
the companies or funds that they select, has been 
skyrocketing. In early 2020, around $17.1 trillion U.S. 
investment dollars employed this type of investment 
strategy, up 42% since 2018.2

ESG investing faces certain challenges, including 
a lack of agreement on what ESG investing means 
and how it should be incorporated into investment 
decisions. The discord, in part, stems from all of the 
different names these investments have been called. 
These include: “socially responsible investing,” 
“sustainable and responsible investing,” “impact 
investing,” “economically targeted investing,” 
“place-based investing” and “ESG investing,” which 
is the type of investment strategy I’ll refer to in 
this article. And to create a greater fog, ESG has 
been in constant evolution, developing quickly and 
thereby avoiding being precisely or clearly defined. 
Generally speaking, ESG is “an umbrella term that 
refers to an investment strategy that emphasizes a 
firm’s governance structure or the environmental or 
social impacts of the firm’s products or practices.”3 
ESG investing is based on personal values, such as 
societal concerns around climate, workers’ rights, 
affordable housing and the risk-return benefits 
of addressing a company’s practices around such 
concerns. ESG investing is often traced back to the 
1980s, initiated as a campaign aimed at limiting 
investments (a divestment strategy) that would 
directly or indirectly fund South Africa’s apartheid 

Wealthy families and their advisors may not 
need to develop psychic powers to address 
how to adapt to societal changes that are 

shifting trust investment philosophies. Yet they can’t 
ignore the significant philosophical shift in the types 
of companies and investments in family trusts that 
family offices and private trust companies (PTCs) 
are being asked to seriously consider and prioritize, 
namely the societal impact of the investment. These 
include impacts often stemming from the social 
policies, environmental policies and governance 
structure of the company as a consideration on par 
with investment returns and investment risk profile. 
The more difficult consideration may be whether 
social impact is a metric used to measure the success 
of an investment, particularly if the investment is 
being made in a dynastic trust. 

In the last decade, the push to consider societal 
factors was often regarded as an interest of the next 
generation of family investors and philanthropists. 
The next generation of inheritors can’t be overlooked 
as critical stewards of family wealth, estimated to 
inherit in excess of $30 trillion dollars by 2050.1 
But the COVID-19 pandemic might have been the 
catalyst to prioritizing the importance of societal 
considerations, such as environmental, social and 
governance (ESG) in investment decisions, from the 
next generation, down to the wealth creators and 
settlors of long-term trusts.

Here’s some insight into the significant struggle 
that prominent U.S. families are facing in aligning 
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Family response. Families and their advisors 
responded with fervor, seeking unity and family 
harmony among the various family lines and 
generations. They organized committees and 
boards to assemble a family mission statement and 
cohesive investment philosophy that incorporated 
ESG objectives. They identified which of the 
family entities or trusts, the family office, the PTC, 
private foundations (PFs) and family charitable 
vehicles would be most suitable to invest in ESG 
and the manner in which they would become more 
active shareholders or take a more active role in 
charitable missions. The families sought to align 
their human capital (their personal efforts) with 
their investment capital as a path to promoting 

their family legacy. When private trusts and other 
entities expressed investment limitations, families 
absorbed ESG factors in their family missions 
through their charities and aligned giving directly 
to the organizations promoting ESG goals, initiatives 
and values, such as diversity, inclusivity, climate 
control, pollution, fair labor practices, education 
and governance factors such as the creation and 
supervision of diverse and staggered boards and 
corporate transparency. They also authorized 
distributions from trusts to beneficiaries, who 
then independently or collectively (with other 
beneficiaries or investors) pooled their assets in ESG 

regime.4 In the late 1990s and early 2000s, this type 
of investment was coined “ESG” when the concept 
of corporate governance was included, adding the 
“G” to the “ES.”5 In adding the concept of corporate 
governance, early proponents of the strategy asserted 
that ESG investment could improve risk-adjusted 
returns, providing a direct benefit to the investment 
portfolio.6 For example, instead of avoiding the fossil 
fuel industry as a collateral environmental benefit, 
ESG proponents argued that fossil fuels should be 
avoided because financial markets underestimate the 
litigation and regulatory risks associated with such 
investment. Therefore, reducing or eliminating such 
investments would improve risk-adjusted return. 
This argument would become very useful in aligning 
an ESG investment strategy with a profit-seeking 
strategy or an active-investment strategy, which 
might be consistent with a fiduciary duty, such as the 
duties of loyalty or care (duty of prudence) required 
of a trustee.7

Fiduciary duty. Aligning ESG investing with 
fiduciary duty became a very important objective 
of the United Nations, which the international 
community and numerous U.S.-based investment 
firms have readily adopted. A 2005 report, sponsored 
by the U.N. and prepared by an international law firm, 
argues that taking ESG factors into consideration 
is consistent with fiduciary duties. Furthermore, 
according to the principles for responsible investment 
(PRI), fiduciary principles require a trustee to consider 
ESG factors.8

The U.N. and PRI position, adopted by U.S. 
institutional investors, became problematic for 
many U.S. trustees (of private trusts). Many families 
believed that Europe and the rest of the world were 
years ahead of the United States on investment 
strategies and investments. The up-and-coming 
generations perceived the U.S. investment regimes 
and the limitations of the U.S. trustees as antiquated 
and arbitrary, or worse, intentionally avoidant of the 
stewardship goals of their generation. Proponents 
of ESG investing in the United States adopted the 
same conclusions of the U.N. and the PRI, some 
taking a more conservative stance, relying on the 
“G” (governance) factor as a permissible investment 
consideration for a fiduciary as part of investing for 
risk-adjusted return.

When private trusts and other 

entities expressed investment 

limitations, families absorbed ESG 

factors in their family missions 

through their charities and aligned 

giving directly to the organizations 

promoting ESG goals, initiatives 

and values.
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otherwise or there’s another exception, this duty can 
be unyielding and unbending. The trustee’s duty of 
loyalty can be better understood when it’s described 
as the sole interest rule or exclusive interest rule, 
under which the trustee must administer the trust 
in the sole interest of the beneficiaries.9 Outside of 
legal circles, this duty is commonly confused with 
corporate law duties or a trustee’s duty not to self-
deal or to engage in transactions that are a conflict 
of interest. Rather, under the sole interest rule, “the 
trustee has a duty not to be influenced by the interest 
of any third-person or by motives other than the 
accomplishment of the purposes of the trust.”10 A 
trustee will violate the duty of loyalty even in the 
absence of self-dealing if the trustee has any mixed 
motive or rationale (such as, this is a green company) 
for undertaking the action other than the sole 
interest or exclusive benefit of the beneficiary.11

How would the sole interest rule be in conflict 
with a trustee’s decision to make an ESG investment 
for the greater good? The sole interest rule by default 
is that an investment decision by the trustee can’t 
both be based on being good for the beneficiary 
and good for society, even if the beneficiary is the 
trustee’s primary concern.

An investment program by a trustee must adhere 
strictly to a trustee’s duty of loyalty. To illustrate, 
if the trustee makes an investment decision giving 
consideration to the environmental practices or 
post-pandemic fair labor practices of a company, 
the trustee would be taking into account an interest 
other than that of the beneficiary. These third-
party benefits, when applied to ESG investing, are 
sometimes referred to as “collateral benefit ESGs.”12 

They’re prohibited for a trustee of a private trust that’s 
subject to the sole interest rule.13 The Restatement 
(Third) of Trusts (Restatement Third) applies this 
prohibition and a zero-tolerance policy specifically for 
collateral benefit considerations of ESG investments, 
applying the sole interest rule, unless: (1) the terms 
of the trust allow for these considerations, (2) there’s 
a proper beneficiary authorization, or (3) it’s a 
charitable trust.14 And this is the modern position, 
compared to a prior generation of legal theories and 
treatises that oddly were more permissive of moral 
and ethical considerations by trustees in making 
investment decisions.15 The sole interest rule doesn’t 

investments, new trusts, holding companies, special 
purpose limited liability companies and a myriad of 
vehicles and funds. However, even when adopting the 
most modern investment principles under U.S. law 
and in the jurisdiction of the trusts that they served, 
the trustees were bound by the fact that they were 
fiduciaries. Trustees must administer investments 
in conformity with volumes of laws, procedures 
and best practices originating from common law, 
jurisdictional law, the Uniform Trust Code (UTC), 
the Restatements of Trusts, the terms of the trust and 
certain parameters set by their employers, banks, 
family offices and PTCs. They were accountable to 
the beneficiaries by the highest standard available 
in the United States, which oddly appeared to be in 
conflict with “doing good.”

ESG Versus Fiduciary Duty
Families and clients are seeking a more satisfying 
response to the question of why trustees of U.S. 
private trusts seem rigid and inflexible when 
presented with ESG investment. They’re looking 
for an explanation that goes beyond the general 
assertion that U.S. trustees, and their investment 
powers, may be constrained by the trustees’ fiduciary 
duty to the trust beneficiaries. It doesn’t add up. How 
can an investment, available through reputable and 
prestigious global investment firms, which addresses 
a well-established and identified social objective 
(such as climate control), be prohibited by a fiduciary 
duty or otherwise be unsuitable for a trust? If they’re 
good enough for our family, why aren’t they good 
enough for the trustees of our family trusts?

Duty of loyalty. The most difficult aspect of 
the duty of loyalty is that unless the trust says 

The most difficult aspect of the 

duty of loyalty is that unless the 

trust says otherwise or there’s 

another exception, this duty can 

be unyielding and unbending.



NOVEMBER 2021  /  TRUSTS & ESTATES  /  trustsandestates.com  /  43

FEATURE: FIDUCIARY PROFESSIONS

A trustee has a duty to the beneficiaries to invest 
and manage the funds of the trust as a prudent 
investor would, in light of the purposes, terms, 
distribution requirements and other elements of 
the trust. A prudent investor is required to exercise 
reasonable care in the context of a trust portfolio as 
part of a global investment strategy that incorporates 
two primary concepts: risk and return. And a 
trustee has a duty to diversify investments of the 
trust, unless the trust terms permit otherwise, or 
it’s actually prudent not to diversify. Additionally, 
as part of the prudent investor principles, the cost 
of the investment decisions must be reasonable 
and appropriate—balanced as to the investment. 
If a particular investment becomes unreasonably 
expensive because it requires constant fiduciary, 
professional or legal oversight, it may be a poor fit 
despite having a good risk-return profile. This has 

traditionally applied to private equity, hedge funds, 
complex insurance products, complex real estate 
investments and partnerships, but it also applies to 
ESG investing. Yet it seems odd that the promoter-
free, socially responsible, economically conscientious 
and governance-greedy investment is the one that 
needs hand holding. There are conflicting opinions 
about whether a trustee of a private trust may or may 
not, under default trust law (that is, without specific 
authority in the trust), authorize or invest in ESG 
investments. Of interest is the position of two legal 
scholars, Robert H. Sitkoff and Max Schanzenbach, 
referenced periodically in this article, who clarified 
the distinction among the “E,” the “S” and the “G” of 

allow considerations of any other interests, even if a 
beneficiary’s interest isn’t subordinated or there’s no 
concession in investment returns. “A trustee cannot 
raise a defense that the mixed motive or conflict 
did not harm the beneficiaries, or argue that the 
additional motive was laudable.”16 

But what if the terms of the trust authorize 
the trustee to engage in transactions that would 
otherwise be prohibited by their duty of loyalty? The 
Restatement Third permits such considerations to  
influence the investment decisions of a trustee “…to 
the extent permitted by the terms of the trust.”17 So if 
the terms of trust authorize ESG factors in investing 
trust property, the trustee would no longer be subject 
to the sole interest rule, but to a lesser standard, 
the best interest standard, to consider whether the 
investment is prudent, in good faith and fairly made 
in the best interest of the beneficiary. However, even 
with authorization in the trust itself, if the investment 
in the ESG program injures the beneficiary’s interest 
by materially reducing returns or increasing risk, the 
trustee would have breached their fiduciary duty of 
loyalty. That needn’t be the end of the decision process. 
It’s possible for beneficiaries to ratify, consent to or 
release a trustee from conduct that would otherwise 
violate a duty of loyalty.18

Duty of care (testing the waters of prudent 
investor rules). How can doing good and making 
an impact be imprudent, particularly when 
the investment vehicle is through a nationally 
recognized, reputable fund or firm?

The analogy that’s often offered is that ESG 
investing in a private trust is akin to investing in 
a single stock or an inappropriate concentration in 
a particular type or style of investment that makes 
the overall trust portfolio unbalanced or too risky. 
But that explanation doesn’t always appease the 
next generation or sophisticated investors. And 
perhaps rightfully so, because the duty of prudence 
is meant to evolve, adjust and be responsive to 
new investment regimes. Several states, including 
Delaware, Illinois and Oregon, have modified their 
state laws and prudent investor statutes to reflect this 
modernization, as discussed below.

But in the interim, for long-term, irrevocable 
trusts, does the duty of prudence limit a trustee from 
being able to incorporate ESG investing? 

The SEC is currently reviewing  

the metrics and parameters for 

ESG investment disclosures to 

provide investors with material 

information to make an informed 

investment decision.
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But is this a distinction without a true difference 
(form over substance), or is the trustee’s objective 
in considering collateral benefits versus risk-return 
truly material with regard to upholding the trustee’s 
fiduciary duty?

Presently, the unpopular answer might be that 
the trustee’s investment motives are material, and 
having a social benefit motive, such as collateral 
benefit, may be per se prohibited by the trustee’s 
fiduciary duty (consider the trustee’s duty of 
loyalty, discussed above). Adding to the complexity 
of a trustee’s analysis is that there’s currently:  
(1) little consistency in the labels used to describe 
investment strategies that consider ESG factors, 
(2) scores of ESG ratings services, (3) endless ESG-
themed funds, (4) the original MSCI KLD 400 
Social Index (formerly Domini), and (5) the S&P-
themed and core ESG indices for benchmarking 
and passive investing. It’s akin to a new investment 
galaxy. The Securities and Exchange Commission 
is currently reviewing the metrics and parameters 
for ESG investment disclosures to provide investors 
with material information to make an informed 
investment decision. SEC Commissioner Elad 
Roisman explained that the SEC:

. . . must consider how it will acquire and 
maintain the expertise to develop and oversee 
a disclosure regime that includes specifically 
‘E’ and ‘S’ information.
     Our agency’s staff is predominately composed 
of lawyers, accountants, and economists, all 
of whose principal expertise is in financial 
markets. We do not have, for example, climate 
scientists on staff. It is fair to question how 
our staff is equipped to determine which 
climate or environmental information—such 
as various measures of companies’ greenhouse 
gas emissions, or strategies for adapting to 
future climate scenarios—is material to an 
investment decision today. Given how quickly 
research in these areas is developing, it raises 
additional questions on how, and how often, 
the Commission would update these standards 
over time.25

The SEC isn’t alone in its struggle to narrow 

ESG investing and how this distinction may permit 
a trustee to balance the duty of prudence (risk, 
return, cost), with the duty of loyalty (sole interest of 
the beneficiaries) by looking just to the governance 
factors of ESG investing.19

Distinguishing collateral benefit from risk-
return. Considering only the governance factor is 
a route that may be able to line up the complex and 
unyielding trustee duties of loyalty and prudence to 
the ESG investment. The distinction has been coined 
as “collateral benefit ESG investing vs. risk-return 
ESG investing.”20 Collateral benefit ESG investing 
often entails the creation of positive or negative 
investment screens, which act to either optimize or 
reject particular investments because of their social 
ethics, environmental benefit or harm or the manner 
in which companies are operated (for example, their 
board composition, labor practices). Historically, such 
collateral benefit screens might have been employed 
to curtail liquor, guns, war supplies or gambling-
related investments, while today it might limit 
investment in fossil fuel companies with the goal (the 
collateral benefit) of reducing pollution.21 Risk-return 
investment considerations, by contrast, are limited to 
the consideration of the ESG factors with the goal of 
only improving return and lowering investment risk.22 

Often, the goal in a risk-return investment approach 
is to seek out market mispricing and, as a byproduct, 
better profit opportunities.23 In the end, both the 
collateral benefit and the risk-return approach may 
yield the same investment decision. In a risk-return 
ESG analysis of fossil fuel, the trustee may determine 
that the company’s litigation and regulatory risks are 
understated by its share price, and therefore avoiding 
or reducing that investment may improve the risk-
return of the trust portfolio.24 

The SEC isn’t alone in its struggle 

to narrow the breadth of the 

relevant “E” and “S” factors that 

might be material for an investor.
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against complacent directors or proposing 
changes to corporate structure or executive 
compensation. However, the cost of this active 
management style, including the monitoring, 
investigation and voting, must be reasonable and 
balanced and not erode investment returns. “The 
shareholder only receives a pro-rata benefit of 
the successful shareholder action, where the costs 
are fully borne by the shareholder.”28 Whether 
risk-return investing, based on a careful review 
of the governance factors or active shareholding, 
is prudent, is a fact-driven analysis that will turn 
on the fiduciary’s skill set, documented analysis 
and ongoing monitoring of the investment 
strategy. It’s a moving target. Adopting even just 
the governance factor of an ESG investment may 
require the trustee of a private trust to consider 
whether there are alternative creative controls to 
open the tightly drawn investment boundaries.

the breadth of the relevant “E” and “S” factors 
that might be material for an investor. Of the 
ESG factors, the “G” factor may be easier to align, 
presently having more objectively measurable 
empirical support. From a trustee’s perspective, 
there’s possibly a closer tie among governance 
and firm value, returns and risk-management. 
Corporate governance has long been a metric 
for measuring firm performance. In seeking to 
incorporate ESG investing by private trusts, a 
direct correlation between the governance factors 
and performance, rather than the social or 
environmental objectives, may rest more clearly 
in the prudent investment analysis.26 The mandate 
for most long-term trusts is that the ESG investing 
be “part of an overall investment strategy having 
risk and return objectives reasonably suited to 
the trust.”27 This correlation may be strengthened 
through active shareholding, such as voting 
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State Laws
Delaware became the first state to actively address 
the constraints of ESG-style investments for private 
trusts, which are limited by prudent investor 
principles.29 Delaware modified its law by giving 
a trustee of a trust governed by Delaware law 
permission to consider the beneficiaries’ desire to 
make ESG investments. “[A] fiduciary…may take 
into account…the beneficiaries’ personal values, 
including the beneficiaries’ desire to engage in 

sustainable investing strategies that align with the 
beneficiaries’ social, environmental, governance 
values…”30 Illinois and Oregon followed with similar 
amendments to their prudent investor laws and trust 
codes.31 The Illinois Prudent Investor Rule states that 
the trustee may consider environmental and social 
considerations and the governance policies of the 
entities in which the trust may invest:

ITC Sec. 902 Standard of Care:
(c) The circumstances that a trustee may 
consider in making investment decisions, 
include without limitation:
7) Environmental and social considerations;
8) Governance policies of the entities in which 
the trustee may invest.32

(Emphasis added.)

The Oregon Prudent Investor Rule allows a 
trustee to consider the values of the grantor and 
the beneficiary when selecting trust-appropriate 
investments.33 The degree to which such amendments 
and new laws, when carefully adopted by dynastic or  
newer trusts, release or excuse a trustee from making 
investments that are prudent investments or modify 
their duty of loyalty (duty of impartiality) remains a 
subject of healthy debate among both the legal and 
fiduciary community. 

It’s possible that the terms of a long-term trust 
permit that trust to adopt the law of another 
jurisdiction, such as Delaware law, through the 
trust terms or via a trust protector or amender, or 
through decanting, directed trusts, distributions 
into newly created trusts, special allocations or other 
methodologies (the available methodologies are often 
a product of the trust terms, beneficiary relationships 
and state law). Decanting may be used to modernize 
the investment language of a trust, providing both 
the authority and parameters for ESG investing or 
otherwise used to opt into the law of a jurisdiction 
with modern investment statutes. A trustee of a 
directed trust may invest as directed by someone with 
investment authority, such as the primary trustee. If 
the primary trustee is limited by the trust language 
or the prudent investor rule, it may be helpful for the 
settlor, if available, to indicate their intent (such as in a 
settlor intent statement) with regard to ESG investing. 

Splashes
Untitled by Shozo Shimamoto sold for 
$18,900 at Phillips New Now New York Auc-
tion on Sept. 28, 2021 in New York City. After 

accidentally puncturing the surface of an early painting he was work-
ing on, Shimamoto decided to experiment with puncturing holes and 
cuts in his other works. This even turned into a performative element; 
he would sometimes create his paintings in front of a live audience.

SPOT 
 LIGHT
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But what if in addition to state law, decanting and 
directed trusts, a document specifically allowed a 
trustee to consider ESG investing? This document 
could be the trust itself or a written statement of 
settlor intent, a family mission statement, a family 
investment policy, a family settlement agreement, a 
court order or a proper beneficiary consent.

Trust Clause
The best starting point for expanding an investment 
standard is the trust instrument. Here’s an example 
of a clause that permits ESG considerations and 
investments:
  

Permitted Trust Investment Clause:

The Trustee is expressly authorized to 
acquire and retain investments not regarded 
as traditional for trusts, including without 
limitation, investments that integrate 
environmental, social, and corporate 
governance (ESG) considerations, regardless 
of whether such ESG considerations or 
investments would be regarded as imprudent, 
improper, or unlawful under state law or any 
applicable jurisdiction’s ‘prudent person’ or 
‘prudent investor’ rule, and any such rule of 
applicable state law is expressly waived with 
respect to such investments. The Trustee 
has full discretion to engage in one or more 
sustainable, socially responsible or ESG 

investment strategies, in addition to, or in 
place of, other investment strategies.34

But with such authorization, does the trustee’s 
duty really shift because the interests of the 
beneficiaries (in portfolio efficiency, returns, risk-
return management) become subordinate or a 
lesser priority to the pursuit of investments that 
are socially beneficial?35 The heart of this question 
goes to fiduciary risk. To what extent does this 
permissive type of authority excuse the trustee 
from liability?36 The closest analogy is to permissive 
language that allows for a concentration of assets 
or for an undiversified portfolio (such as the stock 
of a family business, real estate or publicly traded 
stock). Even if a trustee has a power to retain assets 
irrespective of diversification, the exercise of that 
power must be prudent and in the best interests 
of the beneficiaries.37 Best practices remain for 
the trustee to: (1) determine that, on balance, this 
investment is in the best interests of the beneficiaries 
(primarily a risk/return analysis), (2) document the 
ESG investment decision, and (3) frequently review 
the investment as well as the cost of implementing 
and maintaining that investment. 

An additional consideration for long-term 
trusts is that often, current beneficiaries have 
differing perspectives and concerns regarding the 
trust investment strategy, such as whether the 
ESG investments may have a dampening effect 
on trust performance or growth. The following 
trust language may be helpful in supporting an 
investment philosophy, for each beneficial class or at 
each generational level: 

For the purposes of identifying the values or 
beliefs of the beneficiaries, the Trustee shall 
consider only:

Option 1: The interests of the Primary 
Beneficiary of the Trust; (i.e., usually as 
a particular class of descendants, such 
as the living children, but excluding the 
grandchildren and/or great-grandchildren)
Option 2: The beneficiaries who are at the time 
an investment decision is made are permitted 
distributees of income;

By carefully and methodically 

defining their value, their legacy 

and the stewardship goals and 

styles of their family enterprise, 

family mission statements create 

a critical guide for generations of 

beneficiaries. 
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Option 3: The beneficiaries who are in the 
most senior generation of current beneficiaries, 
from time to time.38 

Beneficiary Consent
Is it possible to bypass the constraint of investment 
limitations in trusts through beneficiary consent? 
What’s the efficacy of consent when a beneficiary or 
group of family beneficiaries, agree, through a non-
judicial settlement agreement, virtual representation, 
or waiver to ratify, release, exculpate or indemnify 
a trustee from an act or omission that might not be 
expressly permitted by the trust or might rise to a 
breach of their fiduciary duty?

Under trust law, a beneficiary may authorize 
conduct by a trustee that would otherwise constitute 
a breach of fiduciary duty either by consenting in 
advance or by releasing the trustee from liability 
or ratifying the conduct after the fact. And to boot, 
the Restatement Third makes room for ESG factors 
“providing that social causes ‘may properly influence 
the investment decisions of a trustee to the extent 
permitted…by consent of the beneficiaries.’”39 
The constraint is getting all levels of beneficiaries 
to agree, including minor or unborn future 
beneficiaries. Modern statutes have carved out 
rules governing representation of such beneficiaries. 
Such beneficiaries who by definition can’t consent 
may be represented for the purpose of making 
such an authorization or consent (for example, 
being represented by a non-beneficiary parent or a 
third party). Consider the drafting example above 
that may limit the consent requirements to certain 
beneficiaries, such as current income beneficiaries. 

However, a trust may adopt new or specific 
investment guidelines that permit ESG investment. 
Under UTC Section 1009, the beneficiaries of a trust 
may enter into a family agreement, such as a virtual 
representation agreement or a non-judicial settlement 
agreement, adopting new investment guidelines for 
the trust. These agreements are often a natural next 
step in a family’s process in developing a family 
mission statement or a family investment policy to 
help them address generational differences and deploy 
a myriad of strategies to employ ESG factors.

Family Mission Statement
A family mission statement is a common endeavor 
among multi-generational wealthy families, 
family offices and PTCs. By carefully and 
methodically defining their values, their legacy 
and the stewardship goals and styles of their family 
enterprise, including family charities, they create 
a critical guide for generations of beneficiaries as 
well as for their employees and fiduciaries. An 
evolving family trend is to seek out methodologies 
and processes to develop consensus, harmony and 
shared values with the up-and-coming generation 
and not necessarily to indoctrinate them into the 
historic or stodgy family philosophy.40 The trend is 
to incorporate each generations’ interests, critiques, 

Shades of Gray
Untitled by Sam Moyer sold for $12,600 
at Phillips New Now New York Auction on  
Sept. 28, 2021 in New York City. Known for both 

paintings and sculptures featuring stone elements, Moyer had to take a 
scaled-down approach to her usual work as a result of the constraints 
brought on by the pandemic. The stones used in some of her works were 
gathered from beaches along the Long Island Sound, near Moyer’s home.

SPOT 
 LIGHT
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Weaving the Family Mission Into 
The Family Investment Philosophy
Creating an environmental, social and  
governance policy

In facilitating a discussion around how to define a family’s investment 
philosophy, the following inquiries may serve as a productive guide:

I. Purpose
a. Why are you developing this policy?
b. Core principles
c. Policy scope—investment vehicles included or excluded (charities, 
personal/revocable trusts, long-term trusts, donor-advised funds, special 
purpose limited liability companies, pension plan assets, etc.)

II. Objectives
a. Verbalize the intent of the policy. Is it to be re-visited or adjusted, and 
how often?
b. Expectations for investment returns
c. Specific cash flow goals
d. Time horizon

III. Investment Guidelines
a. Parameters around diversification. This may need to be categorized 
by type of entity or trust and the specific limitations. A chart of all of the 
trusts and their investment clauses and other material provisions may be 
useful.
b. Acceptable asset clauses. Consider permissive vs. mandatory provisions
c. Asset allocation
d. Documentation process
e. Environment, social and governance (ESG) considerations and review 
for appropriateness across each vehicle and trust
f. Guidelines for shareholder activism

IV. Evaluation
a. What are the metrics and measurements for success?

i. Qualitative—What are the benchmarks? Risk, returns or other? Are 
ESG factors being considered, and how are they applied?
ii. Quantitative—Compliance with investment philosophy? Necessary 
deviations?

b. Reporting requirements
c. Regulatory environment—Securities and Exchange Commission and 
Department of Labor

— This chart was adapted from a chart created 
by Suzanne L. Shier, “Responsible Investing or 

the Modern Fiduciary,” Wealth Management, 
Northern Trust (June 2017)
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goals and values in an authentic manner to truly 
foster the longevity of a family legacy. The family 
legacy has become an evolution rather than a 
static concept. This crosses over to the family’s 
investment philosophy as a natural progression 
and a sign of the times. Whether it’s the political 
climate, a world-wide pandemic or the growing 
economic financial disparity, beneficiaries are 
scrutinizing the investments of an influential 
family. See “Weaving the Family Mission into the 
Family Investment Philosophy,” this page. 

Holistic Family Philosophy
ESG investing can no longer be the elephant in the 
room. It’s become too large to ignore, with trillions 
of dollars invested in sustainable investments in 
the United States. Families and fiduciaries, while 
trying to build a sustainable family and financial 
legacy, are receiving significant pressure from the 
popularity of ESG factors in investing as well as 
the possible psychological shift that appears to 
require every family dollar to stand for something 
good. However, it’s grossly unfair to blame any 
delays or limitations of the adoption of ESG 
investing on archaic trust law, stodgy trustees 
and multi-generational wealth as the collective 
bottleneck. ESG investing isn’t limited to dynastic 
trusts and may be considered for investments 
made by family charities, public charities, 
foundations, charitable trusts and donor-advised 
funds. Further, beneficiaries may: enter into 
agreements and consents; take trust distributions; 
pool their investments; create special purpose 

ESG investing isn’t limited to 

dynastic trusts and may be 

considered for investments 

made by family charities, 

foundations, charitable trusts 

and donor-advised funds. 
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of this article: Jane Ditelberg, Todd Flubacher, Louis 
S. Harrison, Steve Gorin, Suzanne L. Shier, Robert 
H. Sitkoff and Rebecca Wallenfelsz. Additionally, 
the following individuals provided important 
data, perspectives and insight: Eric Eklund, Elan 
Modilevsky, Joli Johnson Murphy and Amy E. Szostak.
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